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I.

On page 9 of appellee's brief the statement is made
that defendants continued to mine the Minnie Bench
to the close of the mining season of 1937. This state-

ment is not correct. The record to which counsel

refers shows (R. 198) that at the conclusion of dredg-

ing operations in 1936 the defendants told plaintiff

that they were through with her ground and that she

said she was glad to get through with them. This is

confirmed by the testimony of Repo (R. 239) referred

to on the same page 9 of appellee's brief.

In explanation of the course of the dredging opera-

tions of the defendants in 1936 before and after the

signing of the lease, we refer to plaintiff's testimony

as follows:

(R. 101 bottom) ''In their dredging they dredged

right outside that line but I wouldn't say they tres-

passed. He touched that line and passed it for about

12 or 14 days, in between cleanups, digging outside

that line. They didn't come over that line at all. Dur-

ing that time I negotiated about the lease, not with

the other members so much, but with Mr. Speljack.

* * * He told me he wasn't going to dredge it, he was

going to go by with his dredge. * * *

(R. 102 bottom) "At that time they were still

dredging outside the line and dredged for a couple

more days, and on August 2nd they turned in on my
ground and dredged along. I could only give a rough

estimate as to how near that would be to the end of

the landing field. They were 12 or 14 days from this



soiit Invest coi'iuM" of tlie Minnie Bench on tlieir own
ground, N. 2 Claim, vvlien they turned in on my
ground. 1 would say it was maybe 100 or 150 feet,

whatov(M' it would take to dredge 12 or 14 days along

outside thai line. * * *"

(R. 103) ''They ])aid royalties to me from August

2 to October 2, 193(), * * *."

Note: It is suggested that ]"eference be made to

the diagram at end of appellant's opening brief,

where relative positions of plaintiif's Bench

Claims and defendants' Creek Claims are shown.

Reference should also be made to the Anderson

Map mentioned below.

The course of defendants' dredge as it proceeded

down Ganes Creek Valley in 1936 and 1937 is very

clearly indicated on the map prepared by Antone

Anderson (Defendants' Identification F, Exhibit 2,

R. 227) admitted in evidence without objection.

Mr. Anderson testified in part as follows:

"I was on Ganes Creek in June, 1938, to make a

survey of Ganes Creek for Frank Speljack, one of

the defendants. I made a survey of Minnie Bench,

Yeager Bench, One, Two, and Three Above. I spent

about 14 days in the field and about 8 or 10 days

draw'ing the map. Defendants' Identification F is

the same ma]:> which I had here yesterday and the

writings on the map have been eliminated by blacking

them out in draftsman's ink. It is a map of part of

Ganes Creek which I made from field notes and a

survey of the area mapped.



That part of the map represented in green is Ganes

Creek as of July, 1938, flowing northeast. The area

ahout the center of the map, continuing in a general

northerly direction tvith brown dotted lines, indicates

the dredge tailings* as I found them in July, 1938.

The lines on the left hand side of the map are contour

lines or elevation lines representing the elevation, and

represent where that elevation is constant throughout

the valley. It is the same on the right hand side of

the map. Where the lines are close together, the valley

is steeper. Where the lines are farther apart, the slopes

are flatter. The lines about l/16th of an inch apart,

or thereabouts, that run throughout the map on the

dotted sui'face represent the road that comes from

Takotna and goes down through Ganes Creek. It is

on the dredge tailings here and on the side of the bank

here. The area here to the left on the brown surface

is the area of tailings that was bulldozed level to form

an airplane landing field.

There are four distinct parallelograms on the map.

The northwest one represents the area of what I found

enclosed in stakes of what is called No. One Above.

The parallelogram to the right of that represents the

Yeager Bench.

Below those two parallelograms are No. Two

Above on the southwest and Minnie Bench on the

southeast side. The broken lines indicate the claim

boundaries. I ascertained the four corners of the

four i)arallelograms by measuring with a chain and

*"Dredge Tailings" are the piles of rocks left on the surface of the ground

after mining operations have been concluded.



artci-wards ()])fniiiinn- fjie an.c:l(', with a transit, to that

})articiilar location, and T stoi)[)od at that particulai*

location, or corner, because there were stakes there

or claim niai-kers at those locations which were shown
to me by Mike Roka and Jolm Vo<]^tor. There is

notliini;- on tlie map except objects that I found there

and were pointed out by these two men."

The mutilation of the Anderson map was the result

of a Couit order. However, the map taken in con-

jimction with Anderson's testimony is understandable.

It is to be noted that Ganes Creek rmis north. The

diag^ram at tlie end of appellant's opening brief will

help to explain the situation.

By looking at the Anderson map and noting the

testimony of the plaintiff (R. 101-103), it is clear that

in July 1936, the defendants dredged along the west

line of the Minnie I]ench going north about 150 feet,

and then turned east into plaintiff's ground after the

lease was signed, then continued north until the end

of the 1936 season when they moved west and out of

the Minnie Bench owned by the plaintiif (R, 166)

and onto their own ground. Thereafter they con-

tinued down Ganes Creek Valle}' but always to the

west of the dividing line between the Bench Claims

of the plaintiff and the Creek Claims of the defend-

ants.

It is true that on ])age 104 (R.) the j)laintiff as a

witness in her own behalf is re])orted to liave testi-

fied that on June 11, 1937, tlie defendants l)euan

dredging the Minnie I>ench and that she made a trip

out there.
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It is obvious, however, that the ground referred to

in this testimony was the Minnie Bench, in accord-

ance with the contention then being asserted by the

plaintiff, and without reference to the ground de-

scribed by the name of Minnie Bench in the lease

of July 31, 1936. Her statement (R. 104) that in

1937 nothing was said to her about the defendants

being on the Minnie Bench must be read in the light

of her own testimony as reported on the following-

page that in June 1937, on the day they were hav-

ing a cleanup, "Mr. Speljack said that * * * they

didn't take this cleanup off of John Griffin's Minnie

Bench".

The truth, of course, is that the Minnie Beach to

which the plaintiff was asserting a claim in 1937 in-

cluded other ground than that which in truth con-

stituted John Griffin's Minnie Bench. It was in the

following month (July 1937) that she caused a sur-

vey and) map of the three claims mentioned in the

amended complaint to be made by Robert Lyle in

compliance with the contentions at that time being

asserted by her.

II.

The defendants have never at any time disputed

the title of the plaintiff to the mining claims which

were mentioned in the lease of July 31, 1936. What

they do contend, and have consistently contended ever

since 1937, is that the mining claims to which the

plaintiff was entitled did not include any part of the



ground upon which hi UK)! they conductod mining

operations. No principle of estop])el j)rechided an

inquiry at the trial as to the true situation, in ac-

cordance with the veritable rights of the parties, ol'

the boundary between the ground to which the phiin-

tift' was admittedly entith'd and the ground owned

by the defendants themselves.

Schraeder M. & M. Co. v. Parker, 129 V. S.

688, 698-700.

III.

On page 20 of the appellee's brief, argument is

advanced to prove that the three mining claims cov-

ered by the lease were out in the valley of Ganes

Creek and did not lie along tlie bench bordering the

Creek Valley. Any such argument is contradicted by

the testimony of the plaintiff (R. 129 bottom) as fol-

lows :

'^I have never been u]) the gulch called Fraction

Gulch. I have just been over the trail at the mouth

of the Fraction several times. There is a high bench

on the Yeager Bench and on the Minnie Bench and

there is a hill rising at the mouth of the Fraction."

The Anderson map shows that there were small

areas within the leased ground lying near the foot

of the bench, and there was enough on the Minnie

Bench to keep the dredge working from August 2nd,

1936 to October 2nd, 1936, during which period the

defendants i^aid royalty to the plaintiff.
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Witness Speljack (R. 167) testified that they

thought they could work the Yeager Bench by the

hydraulic method. ''We had a pumping plant and

everything. '

'

IV.

In closing we desire to reaffirm our previous state-

ment (opening brief) that we sincerely believe that

these miners (defendants) are the victims of a mis-

carriage of justice. A review of the testimony will

satisfy any unprejudiced person that the ground

leased to these defendants lay along the bench on the

right limit (east) side of the valley of Ganes Creek

and not out in the valley, and that the jury was

misled, resulting in an unjust verdict.

Dated, San Francisco, California,

September 30, 1940.

Respectfully submitted,

Henry Roden,

R. F. Lewis,

Attorneys for Appellants.


